





C. Retaliatory transfer. Although employees of staffing agencies and other temporary

employees frequently change assignments, it is important to remember that offering an
employee an objectively less desirable assignment may be an adverse action and should be
investigated. If an employee is offered a less desirable assignment or transfer, a best
practice is to determine what alternate assignments were available and whether similarly
situated co-workers were offered similar assignments.

Example 3: The complainant worked for a staffing firm that assigned him to work in
an office building. Shortly after, the complainant raised safety concerns to the
building manager and his staffing firm, the building manager requested that the
complainant be transferred. The staffing firm offered the complainant a new
assignment that paid significantly less money and was two hours away from the
previous assignment. When the complainant refused the assignment, the staffing firm
fired the complainant. The investigation did not determine whether the less desirable
position was the only one available or whether additional similar positions became
available during the course of the investigation.

IV.  INVESTIGATIVE CONSIDERATIONS FOR SECTION 11(C) COMPLAINTS

INVOLVING EMPLOYEES OF STAFFING COMPANIES AND OTHER

TEMPORARY EMPLOYEES.

The host employer as well as the staffing company normally should be named as
respondents. In multiple employer situations, a respondent normally should not be
dismissed from the investigation until a settlement is reached or a determination is

made.

Determine whether similarly-situated co-workers of the complainant were recalled or
rehired. If so, the complainant’s potential back pay award may be extended to include
the additional assignment(s). It also may be appropriate to amend the complaint to
include failure to rehire.

Be sure to investigate whether a transfer was retaliatory in cases in which an employee
of a staffing firm or other temporary employee may have been offered a less desirable
position because of engaging in protected activity. In such cases, it is important to
gather evidence indicating what positions respondent(s) had available at the time of
the transfer and whether any of the complainant’s similarly situated co-workers were

transferred.



